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EDITORIAL NOTES 


VARIOUS OF THE State Bar Associations, especially in the West, have had 
as subjects before them the increasing Federal powers of those reserved, 
or supposed to be reserved, to the States. We give on pages to follow 
some extracts from an address on this subject by the President of the 
Indiana State Bar Association, which compactly states his view of the 
matter. We may not wholly agree with it, but it is “food for thought.” 
Something of the same order appeared in an address by Mr. Edward D. 
Duffield, lawyer, President of the Prudential Insurance Company of New 
Jersey, Director of the American Telegraph & Telephone Company, etc., 
at a meeting of the New Jersey Historical Society on October 25th, 
although he said less of new Federal laws than of the importance of 
Constitutional restrictions to such laws and of personal and local responsi- 
bilities. Dr. Nicholas Butler, President of Columbia University, in an 
address at Southampton, L. I., on September 3rd, on “Our Ship of State,” 
indicated how closely we ought to stand by our Federal Constitution with- 
out amending and reamending it so often, and, while he does not directly 
touch upon the subject of Federal control over State control, it is evident 
that he believes there is too much push of national over State legislation. 
Lawyers are now becoming greatly interested in the whole subject, some 
objecting strongly to the principles involved in the NRA, and others up- 
holding them as temporary but necessary for our peculiar times. We 
shall publish in our next issue a fine statement of how the U. S. Constitu- 
tion is now being pushed aside by certain Federal encroachments. This 
will be by a wide-awake New Jersey lawyer. 





Referring again to Dr. Butler’s pamphlet, which deserves a wide 
circulation among members of the Bar, we note that on these points he 
expresses himself strongly: 1. That an independent U. S. Supreme Court 
is a necessary independent part of the American political system. 2. That 
the process of amending the Federal Constitution should be by State 
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Conventions and not by Legislatures. 3. That the present method of 
ratification of treaties with foreign nations through two-thirds’ affirma- 
tive vote of the U. S. Senate is often futile and should be changed, and 
this rule has made it, as to our connection with the Court of International 
Justice, “humiliating in a high degree.” On this point he well says: 


“Here is a policy which is American in origin and which has been 
most emphatically advocated time and again by our government and our 
people. Every President since McKinley and every Secretary of State 
since John Hay have advocated it. . Probably eighty per cent, perhaps 
ninety per cent, of the population of the United States favor it. Doubtless 
not fewer than seventy-five Senators of ninety-six would now vote for 
it, and yet a small but well-placed group of objectors have kept the matter 
in the background for years over the most insignificant and childish of 
technicalities. These Senators are, of course, oratorically in favor of 
a Court to settle all differences between nations, but they are never in 
favor of this Court or of any particular Court which may be proposed.” 


4. He would improve the relations between the Executive and Legis- 
lative branches of the government, and finally, 5, would alter our electoral 
system. We have not room to give, even in abstract, his solution of the 
various problems of which he speaks, but the whole pamphlet, of 25 pages, 
should be in possession of all thoughtful voters, and can be had by address- 
ing Box 213, Broadway and 116th St., New York City. 





Governor Moore of this State has done well in recommending many 
retrenchments in State expenditures, but we doubt if the general public 
can agree with him in his recent recommendation that the Legislature 
should provide for an expenditure of $13,711,389 for the year 1934 by 
the State Highway Commission. Our roads must be kept in good repair 
and some unfinished ones completed, where necessary, but it cannot be 
said that the State cannot wait until better times come before launching 
out now into millions of expenditures in this one direction. His plan 
involves a bond issue of $8,900,000, the balance to be taken from gas 
tax and motor vehicle receipts. 





A correspondent has sent us a copy of the “Asbury Park Press,” 
which contains an amusing account of how a certain Recorder in that 
county regards New Jersey Court decisions. It seems that a certain 
lawyer from another part of Monmouth County was arrested for operating 
an automobile while “under the influence of liquor.” The testimony be- 
fore the Recorder by the local municipal physician was that the defendant 
was “too intoxicated to drive an automobile.” The defendant averred 
that he had taken two glasses of wine to cure a cold, but was not intoxi- 
cated ; that there was something wrong with the free wheeling and the 
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stearing gear. He presented several witnesses who testified that they 
had seen defendant at the time and he was not intoxicated. However, 
two officers said that, on making the arrest, defendant had to be held 
up in taking him from the car to the police station, and another witness 
said he “staggered when he came into the borough hall.” Defendant’s 
counsel said it was a case of “railroading” and askedgto have the charge 
dismissed. The “Press” then says: 


“As the [borough] Chief closed his case he requested the Recorder 
to read a decision rendered by the Court of Errors and Appeals on 
drunken driving cases. Recorder B. took Chief S. to task for offering the 
decision, declaring that no one could railroad any prisoner through his 
Court and he was judging each case on its merits and didn’t need the 
decision of any other Court to help him decide cases. Chief S. explained 
that it is customary for references of cases to be submitted to the Court 
to assist in reaching decision and in all Courts such references are wel- 
comed and studied rather than taken as an offence. The law referred to 
by the Chief was recently sent out by the Motor Vehicle Department and 
referred to drunken driving.” 


However, the Recorder reserved his decision for fifteen days. The 
result then has not been reported to us. 





We are sorry ever to disagree with the views of one of our ablest 
and most conscientious New Jersey State Senators, Senator Wolber of 
Essex, on that point in our present Election laws, which laws he has 
frequently helped to revise, that provides for primary elections, We had 
hoped the Legislature at its adjourned meeting, and certainly at the meet- 
ing im coming January, would abolish the system, not because it is bad 
in theory but because it has ill results in practice and is very expensive. 
Last primary day out of 1,800,000 registered voters in this State less than 
600,000 took the trouble to express their choice. In Essex County alone 
it is said the primary within the parties cost $80,000. However the 
amount may be, the County or State was not repaid by the advancement 
of good citizens over the usual mere politicians. We agree with the 
Newark “Evening News,” which formerly advocated primary elections, 
when it editorially said recently: 


“The party primary was adopted with the hope it would put the bosses 
out of business. Substituted for the convention system, it was intended 
to enable the people themselves to select the candidates, and thereby com- 
plete the democratization of the American system. But the people refuse 
to use it. Therefore it has not put any bosses out of business. It has 
not improved the caliber of the candidates offered and elected to public 
office. All it has done in New Jersey is to provide an added day’s work 
for the willing workers in the party rank and file and to supply another 
means of spending tax-raised money... . 
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“The direct primary is a machine which would work if it could 
be given the fuel and crew. The idea behind it was grand. Persons 
aspiring to office would give their qualifications to the public, which on 
primary day would choose the best in each party for the final contest. 
The plan had everything—party control given to the people, boss rule 
minimized to strength no greater than popular opinion. It worked that 
way a time or two, when it was new. But what has it become? Just 
another election day, hugely expensive but virtually meaningless. The 
voters are given an opportunity, which a minority accepts, of going to 
the polls to affirm a slate as often as not hand-picked and known months 
in advance through the bosses’ headquarters. If an independent aspirant 
seeks to buck the system, it means huge personal expenditures on his 
part, to match the resources of the organizations in vocal and advertis- 
ing power.” 





The list of causes in the Supreme, Circuit and Common Pleas Courts 
in Essex county for the current Term is said to number about 4,550. This 
probably leads in the State, although there were various bulking lists 
in Hudson, Camden and other large counties. In Essex outside Judges 
were to assist in helping to reduce the calendar, but hundreds of cases must 
go over. The great mass of litigation seems to arise from automobile 
accidents, and some way must be devised to hasten their trial, since there 
is no likelihood of a fewer number of accidents to occur yearly thereafter. 
In the hands of so many careless drivers the automobile has become a 
terrible engine of disaster and deaths, and our capable Commissioner who 
heads the Motor Vehicle Department and his assistants are unable to 
undo its destructiveness, not because of any great weakness in the State 
laws but because of human nature and circumstances inevitably connected 
with the machine. It seems to us that im every large city and in every 
county a capable Judge should sit on five days of each week, barring a 
slight period for vacation, hear automobile cases swiftly, without more 
than a complaint and short time summons or warrant in each case, with 
no jury, and no appeal on merely technical grounds. Can such a law be 
framed that will work? Can it be just to plaintiff and defendant? The 
sooner some such “reform” in such trials is made, or at least attempted, 
the sooner Court calendars of unwieldly size will disappear. 
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[The following is an extract from an address delivered at the Annual Meeting of 
The Indiana Bar Association held at Lake Wawasee, Ind., in July last, by its Presi- 
dent, Frank H. Hatfield. See comment in “Editorial Notes” of this issue.—Eprror]. 

Proud of the ability of our National Government, with knowledge 
of its wealth and its capacity to deal effectively, we have heaped upon it 
tasks to undertake, work to accomplish unheard of in the days when the 
nation was young. The Tenth Amendment has been abandoned in prac- 
tice, and State legislation is fast becoming a mere ratification of Federal 
interference. To such an extent has this practice of Federal intermeddling 
in matters of local concern become—as one Congressman put it, from 
the advancement and control of education to that of hunting and fishing— 
that the system of government being formulated as a result is making the 
Federal establishment more imperial than the German system. 

The change has been too apparent, too real, to escape the notice of 
the most casual observed of political affairs. Some writers suggest that 
the change, if not complete, is too far on its way to be checked. Others 
see the present as the mere beginning of the transitory stage. The average 
citizen now looks to the National Government to encourage all good; 
to curb, correct or stop all evil. To many of us, unconsciously, our 
National Government is becoming patriarchial in fact, if not in form. 

The functions of the National Government are no longer exclusively 
or primarily negative; they are constructive. Through the tariff and 
other similar legislation, business injected itself into government in past 
decades to such an extent that government has injected itself into business, 
and business has become so interwoven with government that there are 
few branches of either, in the actions of which the other is not concerned. 

A Federal police power has been born as a result of this union; it 
now affects our every-day life. It is towering in its plan and purpose. It 
permits no intrusions into its realm, although it seeks and welcomes the 
assistance of local powers to make it strong and effective. It owes its 
existence to the commerce clause of the Constitution. 

Gibbons v. Ogden, 9 Wheaton 1, settled the exclusive right of Con- 
gress to regulate interstate commerce. Indeed, it has been urged (2 War- 
ren’s Supreme Court 81, et seq.) that had Congress followed this decision 
to its fullest extent slavery could have been abolished by prohibiting the 
slave trade and excluding slaves from the domain of interstate commerce. 
Exceptional as this proposal may seem today, the reasoning is sound, for 
the Court upheld the Webb-Kenyon Act, which prohibited the transpor- 
tation of liquor into a dry State (Clark Distilling Co. v. Western Mary- 
land R. Co., 242 U. S. 311, 61 L. Ed. 326), and the Reed Amendment, 
which prohibited the transportation of liquor into a dry State, even 
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though the State—West Virginia—permitted a quart to be transported 
for personal use (U. S. v. Hill, 248 U. S. 420, 63 L. Ed. 337). 

Prior to 1887, when the Interstate Commerce Act was passed, the 
Supreme Court was determining what the States could not do under the 
commerce clause; since it has been affirmatively deciding what Congress 
may do thereunder. Under this clause the activities of monopolistic 
corporations are restricted, lotteries have been prohibited, food and drugs 
are examined and branded, meat is inspected, quarantines are enforced, 
standard packages for fruit have been established, trade is regulated, grain 
exchanges are directed, the hours and conditions of interstate labor are 
determined, liability for injury to interstate employés is ascertained, un- 
fair methods of competition in commerce is investigated, and personal 
morals are supervised. All of these subjects were formerly within the 
supposed exclusive scope of the police powers of the States. 

And the Federal Courts have been busy in consequence. Challenge 
of Congressional action has had judicial approval. And judicial approval 
has been the basis of further legislative action. 

The Supreme Court has opened the way for additional legislation 
under the commerce clause, which, if exercised, will curb the rights of 
the States to regulate effectively public utilities. It has been decided that 
the direct transmission of natural gas from the source of supply outside 
the State until it is separated for local distribution within the State, is 
interstate commerce. The purchase at the State line does not rob it of 
its interstate character (Peoples Natural Gas Co. v. Public Service Com- 
mission of Pennsylvania, 279 U. S. 550, 70 L. Ed. 726). The transmis- 
sion of electric current from one State to another is interstate commerce, 
although the custody and title are transferred from vendor to purchaser 
at the State boundary. (Pub. Utilities Com. of R. I. et al. v. Attleboro 
Steam and Electric Company, 273 U. S. 83, 71 L. E. 549). And because 
of State decisions interpreting State compensation statutes relative to 
interstate employés, these utilities will be driven for their own preserva- 
tion to seek Federal protection in interstate business. 

Bus transportation has not escaped. While a State may rightfully 
prescribe uniform regulations for public safety and order (Michigan 


Public Utilities Co. v. Duke, 266 U. S. 570, 60 L. Ed. 445), and may 


exercise control over its highways, although the user is exclusively en- 


gaged in interstate commerce, and requires that user to pay the taxes 
levied on others making like use (Clarke v. Pub. Utilities Com. of Ohio, 
274 U. S. 554, 71 L. Ed. 1199); yet it cannot prohibit the use of the 
roads by common carriers for hire, over regular routes, when engaged 
in interstate transportation (Buck v. Kuykendall, 267 U. S. 307, 60 L. Ed. 
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623), even though existing lines of transportation will be prejudiced. 
(Bush v. Pub. Service Com. of Maryland, 267 U. S. 317, 69 L. Ed. 627). 

As a result of these decisions, Federal legislation has been proposed. 
One bill would give the Interstate Commerce Commission power to regu- 
late, the others constitute the public service commissions of the respective 
States the tribunal to apply the contemplated statute, so far as traffic be- 
tween adjoining States is concerned. It is admitted that this is a delega- 
tion of Federal power to a State Commission. If passed and tested, the 
judicial determination will be awaited with interest. Upon it may depend 
the future legislative development of the commerce clause. It may also 
form the precedent for further Federal invasion, not only of States’ rights, 
but of State administrative agencies, as well. 

Under the commerce clause, the Federal Power Commission is func- 
tioning. By its right to control the waters of non-navigable streams, the 
damming of which the Commission determines may affect navigable 
waters into which the non-navigable stream flows, the States have lost 
complete control over all the useful waters within their boundaries. This 
means that eighty-five per cent of all of the waters within the domains 
of the United States are under the jurisdiction of the Commission, whether 
navigable or not. And the rights of Congress to control the waters of 
non-navigable streams was decided by the Supreme Court long before 
the Federal Power Commission Act was in contemplation. (United 
States v. Rio Grande Dam and Irrigation Co., 174 U. S. 690, 43 L. Ed. 
1136, decided May 22nd, 1899). 

Yesterday the aeroplane was an experiment; today it is an instru- 
ment of commerce. Congress has assumed control over the air, as against 
foreign countries. The passage of passengers or freight, by air, from 
one State to another is interstate commerce, and, as such, is subject to regu- 
lation. Being yet a novelty, the public has not demanded the same strict 
regulation as that of railroads or utilities, but, if history repeats itself, 


tomorrow the aeroplane and its passage will be regulated and strictly 
controlled by the commerce clause of the Constitution. And under the 
same clause, the Federal Radio Commission is functioning. Verily, we 


have entered a new field of jurisprudence. 

While it has been held, that the intent to supersede the State police 
power will not be implied unless the Act of Congress, fairly interpreted, 
is in actual conflict with the laws of the State (Carey v. South Dakota, 
250 U. S. 118, 63 L. Ed. 886), and that until Congress acts, the power 
of the States is paramount, yet, once exercised, the right of Congress 
is exclusive, and its treatment of the subject supreme, even though the 
tights of the States are invaded. 

The makers of the Constitution believed that the commerce clause 
should receive strict construction. Washington, while President, told 
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Jefferson (Jefferson’s Anas, September 30th, 1792) that he was in favor 
of a two-thirds vote by Congress on all matters pertaining to navigation, 
which today means commerce, but did not urge his views upon the Con- 
vention. Madison, in the Federalist, said of this clause that “no appre- 
hensions are entertained.” Its insertion, however, was a then present 
compelling one. States were adopting local protective, commercial and 
tariff laws. Unless commerce could move free and untrammelled, there 
could be no real union. 

Properly applied, it has been the unremitting enemy of special favor, 
the comforter of the small trader, the friend of the energetic, the stabilizer 
of business. 

Under a liberal construction, given it repeatedly by Congress, it has 
encroached upon the police powers of the States and has produced, in 
some instances, actual conflicts of authority. 

Nor has the “general welfare” clause, which is the taxation clause, 
been less effective. The words “general welfare” appear first in the 
preamble, but, said Mr. Justice Harlan, in Jackson v. Massachusetts, 197 
U. S. 11, 22, there they are not “the source of any substantive power 
conferred on the Government of the United States or on any of its 
departments.” They again appear in Section 8 of Article 1, where Con- 
gress is given power “to pay the debts and provide for the common 
defence and general welfare of the United States.” 

One school of political thought contended that taxes should be levied 
only for the enumerated purposes which follow in section 8. Contrariwise 
the other urged that Congress is the judge of what is general welfare, 
and, having gathered the money in the shape of taxes, might appropriate 
as it deemed best for the general welfare. 

The clause originated in committee. (See Elliott’s Debates). Madi- 
son in the Federalist (No. 51), says that the clause is intended only to 
grant power for the raising of money to carry out the succeeding enumer- 
ated powers. Hamilton, however, was of opinion that “the only qualifi- 
cation of the generality of the phrase in question which seems to be 
admissible is this: that the object to which an appropriation of money is 
to be made must be general, not local.” 

When the internal improvement bill was first passed in 1817, it was 
urged that Congress had the power to legislate under the general welfare 
clause. Madison vetoed and returned the bill. In his veto message, among 
other things, he said: 


“Such a view of the Constitution would have the effect of excluding 
the judicial authority of the United States from its participating in guard- 
ing the boundary between the legislative powers of the general and the 
State governments, inasmuch as questions relative to the general welfare, 
being questions of policy and expediency, are unsusceptible of judicial 
cognizance and decision.” 
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Two cases, both decided in 1896, settle the general welfare clause. 
In United States v. Gettysburg Electric Ry. Co., 160 U. S. 668, 40 L. Ed. 
576, the constitutionality of a condemnation statute was attacked for want 
of power in Congress to enact it. The Court upheld the right of Congress 
to legislate on the subject. 

This decision, announced in January, was followed in April, 1896, 
by United States v. Realty Company, 163 U. S. 427, 41 L. Ed. 215. This 
is the first one, and certainly among the few cases, where the Govern- 
ment challenged the constitutionality of an Act of Congress. It was 
urged that the appropriation was not to pay a debt but was in fact a 
gratuity. Among other things, Mr. Juctice Peckham said: 


“The term ‘debts’ includes those debts or claims which rest upon a 
merely equitable or honorary obligation, and which would not be recover- 
able in a Court of law if existing against an individual * * *. Their 
recognition depends solely upon Congress, and whether it will recognize 
claims thus founded must be left to the discretion of that body.” 


Hamilton’s view prevailed. The power claimed by him for the Fed- 
eral government, under this clause, has been secured by favorable judicial 
interpretation. The general welfare clause has a meaning all its own, 
not confined to the particular powers which follow, but, inclusive of them, 
it goes beyond and takes in those subjects of legislation, which Congress 


in its wisdom may determine is for the welfare of all of the people gen- 
erally. It has become the rubber band—the legislative trading post of 
the Constitution. 

Out of this general welfare clause has come the grant-in-aid statutes, 
all of which, save the Morrill Act, passed to aid and encourage agricul- 
tural colleges, have been passed since I9I0. 

The scheme is simple. When and if the State passes a certain Act 
containing stated provisions, prescribed by Congress, and makes at least 
the same appropriation, a particular sum of money is available. While 
the State is not compelled to accept the provisions of these Acts, by the 
threat to withhold this aid, the State is in fact coerced, surrenders its 
sovereign power to legislate as to the subject, the draft as proposed by 
Congress is adopted, responsibility of State Legislatures to the people 
for law enactment is removed, control of State legislation is thereby 
secured, regulation of the manner of distribution is obtained and the 
Federal government is supreme. The Federal treasury, therefore, has 
become the agency for this transmutation of power and diminishing local 
government is the consequence. 

It is said that these enactments are due to an expansion of social 
recognition of the needs of the masses ; that untold effort must be expended 
to secure passage of similar legislation by forty-eight different States, 
besides the delay and want of uniformity; that the national government 
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might not be able to perform the object directly, and unsupervised efforts 
would result in abuses ; that the aid is really to projects under local super- 
vision, and that, if attempted alone, the very act might be duplicated by 
the States. It is urged, too, that the movement divides the burden too 
heavy for the States to bear, insures a certain national minimum standard 
and relatively economical expenditure, affords a clearing house for in- 
formation upon the subject treated, solves the Constitutional objections, 
serves to integrate the units affected within the State, and strengthens 
State control. Each of them appear to leave authority for their enforce- 
ment to the States without doing so. 

In enforcing them, we have the anomalous feature of State officers 
on Federal pay-rolls and Federal officers on State pay-rolls. The Federal 
and State governments are entering into contractual relations with each 
other—the whole theory of our scheme of government is set at naught. 
And the Supreme Court held in Massachusetts v. Mellon, 262 U. S. 447, 
67 L. E. 1078, that it was powerless to prevent these appropriations, even 
in a suit brought by a State, because the question involved is political, not 
judicial, in character. This has led many of us to wonder what has be- 
come of the checks and balances on the various departments, formerly 
regarded as the glory and the safety of our governmental system. 

Madison, with prophetic vision, urged, you will recall, that if statutes 
could be passed under the general welfare clause of the Constitution, the 
Judiciary would be unable to guard the boundary between the legislative 
powers of the General and State governments, “inasmuch as questions 
of policy and expediency are unsusceptible of judicial cognizance and 
decision. Madison was right. No State may interfere. The judicial 
arm is paralyzed. Congress, alone, is supreme.” 





THE VICE-CHANCELLOR CASES DECIDED 


An investigation into what were called “receivership abuses” was 
ordered by the late Chancellor Walker in the Spring of 1932, and was 
put into the hands of Mr. Charles L. Carrick of Jersey City as a Special 
Master in Chancery. The application for such an investigation was 
made by the State Bar Association. Later, on January 18th last, a 
“Committee of 100 Business Men” was added as a complainant by Chan- 
cellor Campbell. Before Chancellor Walker died he took away from 
Vice-Chancellor Church cases which had been or were about to be referred 
to him, after the latter’s refusal to resign. Vice-Chancellor Church sub- 
sequently, in September, 1932, decided to and did resign. 

The investigation having proceeded under Master Carrick, with Mr. 
Shelton Pitney as his counsel, they then took up, specially, accusations 
concerning Vice-Chancellor Fallon. To this the latter objected, on the 
ground that the Court of Chancery had no authority for the order made 





THE VICE-CHANCELLOR CASES DECIDED 277 


and that the investigation went into his private affairs that were divorced 
from his official duties. The matter coming before Chancellor Campbell 
he sustained Chancellor Walker’s view (see THE JoURNAL for May last, 
page 118), and the Master was directed to proceed. 

Now, on October 23rd, the Court of Errors and Appeals reversed 
Chancellor Campbell by unanimous vote, holding that while the Court of 
Chancery may in a summary proceeding inquire into the acts of persons 
subject to removal or discipline by it, yet— 


“The Chancellor has no power to remove officers holding the State’s 
commission. He may withhold references from Vice-Chancellors or 
revoke them. 

“The Chancellor may make rules for the proper conduct of the Court 
of Chancery and upon proper application review the judicial acts of the 
several Vice-Chancellors.” 


After stating the lack of power in the Chancellor to deprive a holder 
of a State commission of his office, the opinion says it is equally obvious 
that if the inquisition into the public and private acts of a Vice-Chancellor 
is continued, a judicial officer duly commissioned may suffer irreparable 
injury. 


“No officer of the government is subject to judicial inquisition as to 
his public and private acts, except in the forum created by the Constitu- 


tion. Any usurpation by the Chancellor of a non-existent power gives 
rise to a right of appeal by those presently affected. Otherwise the usurpa- 
tion would go uncorrected and a judicial officer, the subject of an un- 
lawful inquisition, would be deprived of his constitutional right to meet 
charges as and when made in the manner fixed by the organic law. 

“It would not be contended for one moment that the Court of Chan+ 
cery could inquire into the public or private acts of judicial officers other 
than Vice-Chancellors. Such officials may be impeached for misconduct, 
but they are not subject to judicial inquisition by the Chancellor and no 
such jurisdiction has been previously asserted. . . . 

“Mere fishing excursions never have been favored by the law. If 
official acts be of such a kind as to warrant impeachment, the penalty 
is certain. But before charges are made in a proper tribunal, a judicial 
officer can not be subjected to a public inquiry into matters and things 
affecting his fitness for office. Any other rule would result in the im- 
pairment of the independence of the judiciary. .. . 

“We conclude the investigation cannot directly reach into the acts 
of the Vice-Chancellors while in office. In theory and in practice they 
derive their power from appointment to an office created by an Act of 
the Legislature. The reference from the Chancellor to hear and determine 
follows as of course. The acts of the Vice-Chancellors are not the act of 
the Chancellor, except in this, that he is the fount of equity jurisdiction 
and their acts are, therefore, done in his name. The circumstance cannot 
be used for the purpose of hampering the independence of the Judiciary 
and rendering the Vice-Chancellors of the State subject to a proceeding 
never before contemplated under our Constitution.” 
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C. I. T. CORPORATION v. HUNGERFORD ET AL. 
(Second Judicial District Court of Hudson County) 
Automobile Accident—Action in Another Court 
Case of C. I. T. Corporation against Harry Hungerford and Theresa 
O’Neill. 
Messrs. Pellegrin & Pellegrin for Plaintiff. 
Messrs. Collins & Corbin (Mr. John F. Leonard of counsel) for 


Harry Hungerford. 
Messrs. Roberman & Roberman for Theresa O’Neill. 


LEO S. CARNEY, J.: This action was instituted by the plaintiff 
(conditional vendor of an automobile) to recover against the vendee, 
Theresa O’Neill and a third party, Harry Hungerford, for damages occa- 
sioned to said automobile, arising out of an accident that occurred on 
November 26th, 1931; at which time the automobile was being operated 
by the son of the defendant, Theresa O’Neill, to whom she had loaned 
the car, and who was not, at the time, engaged on any enterprise of the 
defendant, Theresa O’ Neill. 

As a result of the accident, Theresa O’Neill instituted an action in 
the Bayonne District Court against the defendant, Hungerford, to recover 
for the said damages, which action resulted in a verdict in favor of the 
defendant of “no cause of action.” The defendant, Hungerford, now 
moves to dismiss the state of demand herein, on the ground that the action 
in the Bayonne District Court is either res adjudicata, or a bar to this 
action. 

The law is quite clear that a recovery by the bailee is a full satisfac- 
tion and a bar to any action of the bailor; and, inversely, I am of the 
opinion that a denial of recovery of the bailee is a denial of recovery to 
the bailor ; except that no denial or bar may be set up against the bailor 
for the contributory negligence of the bailee, as in the case of Commercial 
Credit Corp. v. Satterthwaite, 107 N. J. Law, p. 17 (108 N. J. Law, p. 
188). As suggested in the cases, the liability of the trespasser is the 
same, his only concern being that he shall not be put to the hazard of two 
recoveries. In the case of Commercial Credit Corp. v. Satterthwaite, 
upon which the plaintiff relies, it is pointed out that: 

“It needs no argument that the owner of a general property in a 
chattel is entitled to recover for damages to that chattel, at least provided 
there has been no recovery on behalf of the owner of the special property 
for the same cause of action.” 

It is suggested in the plaintiff’s brief that the verdict of “no cause 
of action” in the Bayonne District Court may have been grounded on the 
contributory negligence of the plaintiff, Theresa O’Neill, and that thus 
would violence be done to the rule laid down in the case of Commercial 
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Credit Corp. v. Satterthwaite (supra); but even in that action in the 
Bayonne District Court, contributory negligence could not have been set 
up against the defendant, Theresa O’Neill, because the evidence is clear 
that her son was not, at the time of the accident, engaged on any enter- 
prise for her. 

In view of the above, the motion made on behalf of the defendant, 
Harry Hungerford, to dismiss this cause of action as against him, will 
be granted. 





IN RE RADBURN TERRACE APARTMENTS 
(Board of Public Utility Commissioners, Oct. 11, 1933) 
Public Housing Law—Incorporation—C onstruction, Etc. 

In the matter of the application for the creation of a public housing 
corporation under the Public Housing law, to be known as Radburn Ter- 
race Apartments, Incorporated, and for the erection of low-rental apart- 
ment buildings under the Public Housing law. 

Mr. Spaulding Frazer for the City Housing Corporation and Rad- 
burn Terrace Apartments, Incorporated. 

Messrs. DeBaun & Westervelt (by Mr. Warner W. Westervelt, Jr) 
for Bergen County League of Building and Loan Associations and the 
Bergen County Chamber of Commerce. 

Mr. Saul M. Mann for the Estate of Max Singer and other property 
owners. 

Mr. D. R. Stevens for the New Jersey Taxpayers Association; Ber- 
gen County Federation of Taxpayer Associations, and Ridgewood Tax- 
payers Association. 


THE BOARD: The petition in the above entitled matter is filed 
pursuant to Chapter 78 of the Laws of 1933, being an Act entitled “An 
Act to provide for the incorporation of public housing corporations, the 
regulation thereof, the supervision of the construction, operation, main- 
tenance and renting of all housing projects and community facilities to 
be erected and furnished by said corporations, and to fix, limit, supervise 
and regulate the capital structure, income, dividends and management of 
such corporations.” The matter is now before the Board after hearing 
upon notice. 

The petition proposes the construction of apartment buildings, includ- 
ing garages, utilities, sewers, roads, water, landscaping, etc., at a cost of 
$1,444,500 upon land, the alleged value of which is $225,500, making a 
total of $1,670,000, the apartment buildings to contain 1,306 rooms and 
219 half-rooms, at an average rental of $10 per month per room and in 
_addition a charge to tenants of $0.50 per room for community facilities, 
together with 170 garages at an average rental of $6 per garage per month ; 
the total estimated annual rental to be derived is the sum of $173,000; the 





280 THE NEW JERSEY LAW JOURNAL 


project is proposed to be financed by a loan to be obtained from the Fed- 
eral Emergency Administration of Public Works under the National 
Industrial Recovery Act, the housing corporation to be formed in accord- 
ance with the terms and conditions of the proposed certificate of incor- 
poration attached to the petition ; dividends on common stock to be limited 
to 6 per centum per annum and to be cumulative in accordance with the 
terms of the provisions of the statute. 

The application is opposed by—Bergen County League of Building 
and Loan Associations, Bergen County Chamber of Commerce, Estate of 
Max Singer and other property owners, New Jersey Taxpayers Associa- 
tion, Bergen County Federation of Taxpayer Associations, Ridgewood 
Real Estate Board, Incorporated, and the Bergen County Building and 
Loan League, it being contended, among other things, that the proposed 
project is not designed for the relief of slum areas, as indicated by statute, 
and that, if erected and rented, it would be detrimental to the present 
housing facilities in Bergen County and in the district, in glutting the 
market with apartments and be discriminatory against and ruinous to 
mortgagees and property owners. 

The Mayor and Council of the Borough of Fairlawn unanimously 
urge the approval of the application. 

Considerable testimony was taken with relation to the value of the 
land proposed to be acquired through real estate experts produced on 
behalf of the petitioner, the objectors, and, as well, by this Board. The 
proposed plans accompanying the petition, together with the estimated 
cost of construction, were analyzed by the Board’s staff. At the hearing 
no contest was made with relation to the estimated costs of construction 
or plan and design of the proposed structures, the principal controversy 
being the land value and the necessity for the construction of the proposed 
apartment buildings for the relief of congested and unsanitary housing 
conditions. With relation to the value of the lands in question, there is 
a wide diversity of opinion among the real estate experts as to the reason- 
able value thereof. 

It appears that the land proposed to be used for the project, com- 
prising about 9% acres, is the rear part of a tract of about 16 acres 
purchased by the present owners in May, 1928, for $40,000. Without 
going into detail, the Board is of the opinion that the reasonable value 
of the lands to be acquired, upon which the proposed buildings are to 
be constructed, is the sum of $50,000. This value represents the land in 
its present condition and does not assume improvements added thereto. 

The objectors contend that the construction of the proposed apart- 
ment buildings would detrimentally affect present surrounding housing 
facilities and mortgagees. The Board has passed upon objections of this 
nature in re Kearny Housing Corporation, and held that such objections 
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are not relevant to these proceedings. The purpose of the Act is to relieve 
congested areas and to attract people from dwellings in the reasonable 
vicinity which may be a menace to the health, safety, morals and welfare 
and reasonable comfort of the citizens of the State. 

The Board finds and determines that the proposed certificate of incor- 
poration is reasonable and proper and in accordance with the terms of 
the statute. 

The Board further finds and determines that the estimate of the cost 
of construction for the proposed buildings, including garages, utilities, 
sewers, roads, water, landscaping, etc., is reasonable and proper in the 
sum of $1,444,500. 

With respect to the proposed issue of common stock of the corpora- 
tion, the Board is of the opinion that it should give its approval only to 
the extent of organization stock in the amount of Io shares of $100 par 
value, with leave to the applicant to apply for additional stock after the 
amount of the mortgage loan is fixed and the uncapitalized remaining as- 
sets can be definitely ascertained. 

The Board further finds and determines from the testimony that 
there are in the reasonable vicinity of the proposed project, dwellings that 
are congested and where unsanitary housing conditions exist which may 
be relieved, in part at least, by the proposed apartment buildings and that 
the proposed rentals are within the terms of the statute, except that no 
additional charge as part of the per room rent should be made to the 
tenants for the use of community facilities in excess of the maximum 
rentals fixed by statute; that the proposed corporation will be, under the 
terms of the statute, a housing corporation and by definition of the statute 
becomes a public utility as therein defined; that the project as proposed 
will be, when completed and rented on the basis of rentals as proposed, 
a successful business venture, making due allowance for maintenance, 
operating costs and other reasonable charges considered in the maintenance 
and operation thereof. 

The Board finds and determines that the real estate to be acquired 
at the value herein determined is necessary to serve the public convenience 
as defined by the statute. 

The Board consents to the placing of a mortgage loan as proposed 
by the petitioner in a sum not in excess of $1,270,000 on the lands and 
buildings. 

The Board will reserve jurisdiction with relation to the appointment 
of a director to said housing corporation and the appointment of a banking 
corporation as trustee, as provided by statute, and all other statutory pro- 
visions until such time as the petitioner has acquired its mortgage loan 
and is prepared to acquire the lands and premises. 

A certificate in accordance with the above findings will be issued. 
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IN RE STATE HIGHWAY COMMISSION 
(Board of Public Utility Commissioners, Oct. 11, 1933) 
Railroad—Grade Crossing—Sidewalks and Lights 
In the matter of the application of State Highway Commission for 
approval of closing of existing grade crossing over the Erie R. R. Com- 
pany on Island Road, Borough of Ramsey, Bergen County. 
Mr. George T. Vickers for State Highway Commission. 
Mr. G. R. James (by Mr. J. P. Canny) for Erie Railroad Company. 
Mr. Walter W. Weber for Borough of Ramsey. 


THE BOARD: The matter comes before the Board by petition 
of the State Highway Commission under Chapter 88 of the Laws of 1929, 
as amended by Chapter 234 of the Laws of 1931, section 8 of which 
states, among other things: 


“8. In connection with the elimination of any crossing at grade, the 
improvement, relocation, alteration or reconstruction of any crossing not 
at grade, or the location and construction of any new crossing not at 
grade, under this Act, the Board of Public Utility Commissioners, on 
petition of the State Highway Commission, or of any Railroad Company 
affected, or of any party in interest, shall have the power to close, abandon 
or combine, any railroad crossing or crossings at grade of any State, 
county or municipal highway or highways when said Board shall determine 
that the public safety so requires, or public convenience so permits, and 
that by reason of said State highway construction or improvement such 
crossing is or such crossings are, no longer necessary.” 


The petition refers to an agreement, dated September 12th, 1930, 
between the Erie Railroad Company and the State of New Jersey acting 
by and through its State Highway Commission, paragraph “fifth” of 
which recites :-— 


“Fifth: The State agrees, that immediately after the completion of 
the work and the opening of the relocated highway to traffic, that the 
State shall take such steps and proceedings as shall be necessary to vacate 
the existing grade crossing on Island Road approximately 345 feet south 
of the proposed overhead crossing, as shown on the plan attached.” 


The matter coming on to be heard, it developed that the highway 
known as Island Road crosses at grade the tracks of the Erie Railroad 
Company approximately 345 feet south of a bridge recently constructed 
and opened for traffic by the State Highway Commission over the rail- 
road, forming a part of State Highway Route No. 2, which new highway, 
by connections with Island Road on both sides of the crossing, will 
accommodate the present traffic over the grade crossing, and that provi- 
sion is made for a sidewalk over the bridge. 

The Borough of Ramsey, while not opposing the elimination of the 
Island Road grade crossing, asked that the elimination be not permitted 
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by the Board until certain sidewalks had been constructed and certain 
traffic lights erected for the protection of the public. It stated that the 
elimination of the Island Road grade crossing by diverting all traffic to 
Route 2 would make the use of the new highway more dangerous to the 
persons, especially school children, who must cross it or travel along 
it for a short distance, than the grade crossing now in use. The danger, 
it was stated, would be diminished by the installation of traffic lights and 
sidewalks. 

The Highway Commission felt that the only question within the 
province of this Board was whether the grade crossing should be eliminated 
in conformity with the public policy adopted by the Legislature for the 
purpose of public safety and to permit the completion of its agreement 
with the Railroad Company, and especially urged its elimination because 
of the fatal accident which occurred there within the past few weeks. 

The Board is of the opinion that the objection presented by the 
Borough of Ramsey is beyond its jurisdiction, and that said objection 
should be made to the State Highway Department as lying solely within 
the jurisdiction of that Department. There having been no other objec- 
tion offered, and it appearing to the Board that, by reason of the con- 
struction of a bridge over the railroad forming a part of State Highway 
Route No. 2, which is now open for traffic, and because public safety so 
requires, the necessity for the Island Road crossing is obviated; the 
Board, therefore, 

Hereby orders and directs that the crossing at grade of Island Road 
and the Erie Railroad, in the Borough of Ramsey, be closed to traffic 
forthwith. 





ABSTRACTS OF SOME RECENT N. J. DECISIONS, CHIEFLY 
OF PRACTICE 


[Where credit for these abstracts are given to the “Atlantic Reporter,” that 
citation appears first, and are copyrighted by its publishers, West Publishing Co., 
St. Paul., Minn. Otherwise the abstracts, being official, are usually taken from 
the opinions as they appear in the “New Jersey Advance Reports” and that credit, 
or the Report therein cited, appears first—EnprtTor]. 


Affidavit—Action of Tort.—The award of a writ of attachment on 
an affidavit that is barren of “evidential facts” (in an action of tort, where 
the special cause relied on is that the defendants are not residents and 
that summons cannot be served) will be quashed and all proceedings 
thereunder set aside.—Miller v. Weiner, N. J. Sup. Ct. Per Perski, J. 
(11 N. J. Misc. Rep. 816; 167 Atl. Rep. 863). 


Sheriffs and Constables—1. Without statutory authority, order of 
Court, or consent of execution creditor, sheriff cannot sell on credit, and 
must respond in cash to execution creditor if he receives anything other 
than cash in discharge of execution or in payment for property sold by 
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him. 2. Sheriff, accepting check for down payment in lieu of cash, from 
purchaser at execution sale, thereby assumed risk of nonpayment and was 
liable to execution creditor, notwithstanding purchaser had funds deposited 
to cover check, where purchaser stopped payment thereon.—Irving Trust 
Co. v. Conway, N. J. Sup. Ct. Per Jayne, Sup. Ct. Comm. (167 Atl. 
Rep. 680; 11 N. J. Misc. Rep. 515). 


Negligence—Appeal.—1. Contributory negligence of motorist is not 
binding on his guest. 2. Alleged error in rejecting documentary evidence 
cannot be considered where documents rejected are not presented to appel- 
late court—Baron v. Baron, N. J. Sup. Ct. Per Curiam. (167 Atl. Rep. 
675; 11 N. J. Misc. Rep. 663. 


Foreign Corporation—Jurisdiction—A foreign corporation, which 
has no office, agent, or place of business within this State, named as de- 
fendant in a cause instituted in the Court of Chancery, which has not 
been legally served with process, may raise the question of the Court’s 
jurisdiction over it by ex parte application or filing a petition for leave 
to appear specially therefor—Fraxam Amusement Corpo. v. Skouras 
Theatre Corpo., Ct. of Chancery. Per Fallon, V. C. (113 N. J. Eq., 
512; 167 Atl. Rep. 674). 


Replevin—Pleading—Assessment of Damages.—1. Defendant after 
his motion to strike complaint in replevin was denied, held not entitled to 
plead. 2. Denying application to open default judgment in replevin where 
no answer was filed because of neglect of defendant’s attorneys held no 
abuse of discretion. 3. Permitting assessment of damages in replevin 
without requiring plaintiff to prove his right to possession held not error 
where plaintiff’s right to possession was settled by entry of default judg- 
ment. 4. In trial for assessment of damages in replevin admitting in 
evidence copy of demand for chattels instead of original, held not error in 
absence of claim of inaccuracy. 5. In trial for assessment of damages in 
replevin permitting plaintiff to testify as expert held not error where 
plaintiff’s qualification was Court question and there was evidence to 
qualify him. 6. In trial for assessment of damages in replevin, evidence 
of mutilation of records from which jury might infer malicious intent 
to defraud plaintiff of his property, justified Court’s statement to jury 
that there was malice in case. 7. In trial for assessment of damages in 
replevin, after entry of default judgment for plaintiff, amendment of 
complaint to add count for conversion of goods not in defendant’s poses- 


sion when writ was served held error where all questions except value of 
chattels were determined by default judgment. 8. Count for conversion 
could not be included in replevin action (Comp. St. Supp. § 163—277 
et seq.).—Barenson v. Zaritsky, N. J. Sup. Ct. Per Curiam. (167 Atl. 
Rep. 671; 11 N. J. Mise. Rep. 530). 
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Receiverships—Distribution.—1. Distribution of the estate in posses- 
sion of the receiver, which is insufficient to pay expenses of receivership 
and allowed claims in full, are payable in the following order of priority 
and preference: (1) Expenses of administration of receivership; (2) 
claims of employés for wages due for work performed and services ren- 
dered within two months next preceding filing of bill of complaint here- 
in; (3) franchise taxes; (4) municipal taxes; (5) claim of landlord 
against corporation for not exceeding one year’s rent; (6) claims of other 
preferred creditors; (7) claims of general creditors. 2. Expenses of 
receivership administration comprehend allowances to receiver and his 
counsel, Master’s fees, appraisers’ fees, auditors’ fees, rent for use and 
occupation of store premises, claims for merchandise, electricity, and gas, 
and wage claims of persons employed by receiver, all of which incurred 
by receiver in conducting the business of the corporation under authority 
of Court order.—Philadelphia Dairy Products Co. v. Summit Sweets 
Shoppe, Ct. of Chancery. Per Fallon, V. C. (113 N. J. Eq. Rep. 158; 
167 Atl. Rep. 667). 

Landlord and Tenant.—1. The rules as to nonsuits are the same, 
and have the same application, when the trial is by the Court, as when it 
isby a jury. 2. Ina trial before the Judge, sitting without a jury, a motion 
for a nonsuit should be denied where the evidence, and the inferences 
reasonably arising therefrom, are legally sufficient to prove the material 
allegations of the plaintiff’s declaration. 3. In a suit against the landlord 
of a building for injuries sustained by reason of a defect in the main- 
tenance of a common stairway under the control of the landlord, the 
plaintiff may prove actual notice; or the landlord may be charged with 
notice by evidence showing the existence of the defective condition for 
such time as that the landlord in the exercise of ordinary care should 
have discovered and rectified it. 4. Question of reasonable time in such 
cases is usually though not always, for the jury—Spahn v. Mandell, N. J. 
Sup. Ct. Per Parker, J. (167 Atl. Rep. 663). 

Trust—Foreclosure Expenses.—1. A trustee of an estate consisting 
entirely of mortgages on real estate, finding it necessary to foreclose in 
order to protect the principal, may advance the costs and expenses of 
foreclosure, and such advances will constitute a charge against the trust 
estate in the trustee’s possession. 2. The reasonable cost and expense of 
foreclosure should be met, in the first instance, out of principal and not 
out of income. 3. If, on such foreclosure, the trustee purchases the mort- 
gaged property and realizes a profit on a resale thereof, such profit belongs 
to the remaindermen and not to the life tenant. 4. If, on such resale, there 
is a loss, such loss should be apportioned between the life tenant and the 
remaindermen. 5. The expense of carrying the property after foreclosure, 
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if such property is unproductive, should, in the first instance, be paid out 
of the principal of the trust estate—Equitable Trust Co. v. Swoboda, Ct. 
of Chancery. Per Sooy, V.C. (113 N. J. Eq. 399; 167 Atl. Rep. 525). 


Execution—Appeal.—Proceedings in execution against “rights and 
credits” and other choses in action mentioned in the supplement of 1924 
to the District Court Act (P. L., p. 429) are reviewable only by certiorari, 
and not by appeal.—Shore Loan Ass’n. v. Bonforte, N. J. Sup. Ct. Per 
Parker, J. (167 Atl. 528). 


Reference—Arbitrated Award.—1. Where case is referred to referee 
by consent, proper practice for party dissatisfied with report is motion 
to set aside report, with assignment of reasons, not filing of exceptions 
to report (1 Comp. St. 1910, p. 103, § I et seq.; Supreme Court Rule 99). 
2. Arbitration proceedings are favored by Courts, and all fair presump- 
tions will be made to sustain award. 3. Every reasonable intendment will 
be indulged in favor of regularity and integrity of acts of arbitrator with 
assumption that award is honest decision of arbitrator. 4. In broad sense, 
“arbitration” is substitution, by consent of parties, of another tribunal 
for tribunal provided by ordinary processes of law. 5. Where arbitrator 
admittedly intended to decide according to law, and it appears he has 
mistaken law, Court will set award aside——Eastern Engineering Co. v. 


Ocean City, N. J. Sup. Ct. Per Jayne, J. (167 Atl. Rep. 522 11 N. J. 
Misc. Rep. 508). 


Attachment—Execution—Exemption.—1. New Jersey Attachment 
Act and Execution Act allowing exemption only to debtors having family 
residing in State held applicable in attachment proceeding by local creditor 
against nonresident debtor (1 Comp. St. 1910, p. 148, § 36; 2 Comp. St. 
IQIO, p. 2445, § 10). 2. Nonresident debtor who made delivery in Penn- 
sylvania of rugs to be cleaned, which New Jersey corporation removed 
to its store in New Jersey, could not invoke exemption allowed by Penn- 
sylvania law in corporation’s attachment proceeding brought in New Jer- 
sey —Van Sciver Co. v. Flurer, Dist. Ct. of Camden. Per Neutzer, J. 
(167 Atl. Rep. 513; 11 N. J. Misc. Rep. 462). 


Chattel Mortgage—Affidavit—A chattel mortgage is void as to 
creditors unless the affidavit annexed, which avers the consideration of 
the mortgage to be security for the payment of described notes of the 
mortgagor, indorsed by the mortgagee, states the consideration for the 
giving of the notes.—Meyer v. Clinton Shirt & Blouse Co., Ct. of Chan- 
cery. Per Stein, V.C. (113 N. J. Eq. Rep. 154; 167 Atl. Rep. 518). 


Mortgage——An advance money mortgage matured before the last 
installment became payable; held, mortgage abates and holder entitled to 
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foreclose for sum advanced.—Bloomfield Bank & Trust Co. v. Temple 
B’Nai Zion, Ct. of Chancery. Per Backes, V.C. (167 Atl. Rep. 520). 


Appeal and Error.—Appeal dismissed where record, besides judg- 
ment and pleadings, disclosed colloquy of counsel with Court, purported 
exhibit but not so offered or marked, no testimony or stipulation of facts, 
and no exception to any ruling—vVogel Co. v. Lipschitz, N. J. Sup. Ct. 
Per Curiam. (167 Atl. Rep. 760; 11 N. J. Misc. Rep. 687). 


Attachment—Outrageous Battery—1. “Outrageous battery” within 
Practice Act providing for issuance of attachment in such cases has legis- 
lative meaning, and act complained of must be malicious and akin to 
mayhem. 2. Administrator’s affidavit alleging that defendant shot ad- 
ministrator’s wife, killing her instantly, held to establish “outrageous bat- 
tery,” entitling administrator to writ of attachment. 3. Administrator ad 
prosequendum could not sue for outrageous battery committed on de- 
ceased to recover for pain, suffering, money losses, and punitive damages, 
such suit being properly brought by general administrator (2 Comp. St. 
1910, p. 2260, § 4, and p. 1907, § 7; 3 Comp. St. 1910, pp. 4068, 4076, 
§§ 56, 84; Comp. St. Supp. §55—10).—Messina v. Petroli, Hudson Cir- 
cuit Ct. Per Brown, J. (167 Atl. Rep. 767; 11 N. J. Misc. Rep. 583). 

Trial—Nonsuit—Appeal.—1. Trial Court’s denial of motion to non- 
suit or direct verdict will not be reversed, where no specific grounds were 
stated as basis for motion. 2. Supreme Court could not consider objec- 
tion that injury was result of unavoidable accident, where such sugges- 
tion was not made to trial Judge. 3. Supreme Court will not review 
weight of evidence on appeal from judgment in civil cause. 4. Alleged 
error in refusing to give requested instruction could not be considered by 
reviewing Court, where record did not disclose requested instruction.— 
Gordon v. Rollo Transit Corp., N. J. Sup. Ct. Per Curiam. (167 Atl. 
Rep. 865; 11 N. J. Misc. Rep. 689). 


Religious Societies—Foreclosure.—1. The President and Secretary 
of a church are not virtuti officii empowered to execute a bond and mort- 
gage on its behalf. 2. A Court of equity may, at any stage of the pro- 
ceeding, in the exercise of its sound discretion and on its own motion, 
dismiss a bill on the ground that complainant has an adequate remedy at 
law, although such objection was not raised by motion or reserved by 
answer filed—Slavin v. St. Stephen’s Rom. Cath. Magvah Church, Ct. 
of Chancery. Per Lewis, V.C. (114 N. J. Eq. Rep. 27; 168 Atl. Rep. 
226). 


Practice of Law—Injunction.—1. The right to practice law in New 
Jersey is exclusive in those persons regularly licensed and admitted to 
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the Bar of this State. 2. The right to practice law is a property right 
existing by virtue of a license, of letters patent, from the State as the 
sovereign, and may be protected from unlawful encroachment, threaten- 
ing irreparable damage, by injunction. 3. It is no objection to the issuance 
of such an injunction that the act threatened is a crime.—Unger v. Land- 
lords’ Management Corp., Ct. of Chancery. Per. Berry, V. C. (114 
N. J. Eq. Rep. 168; 168 Atl. Rep. 229). 


Tax Sale—Counsel Fee.—Counsel fee may be, and in ordinary cases 
should be, allowed in suits to foreclose tax sale titles under P. L. 1918, 
c. 237, p. 883.—Wiltse v. Belenski, Ct. of Chancery. Per Buchanan, V. C. 
(114 N. J. Eq. Rep. 1; 168 Atl. Rep. 63). 


Specific Performance.—1. A bill for specific performance of a con- 
tract for the sale of land must be promptly filed after refusal to perform. 
2. Filing of a suit for specific performance by vendor one year after 
vendee has brought an action at law for alleged breach of the contract 
of sale is not such promptness as entitles complainant to the equitable 
remedy of specific performance.—Schaffer v. Latta, Ct. of Chancery. 
Per Lewis, V.C. (113 N. J. Eq. Rep. 589; 168 Atl. Rep. 41). 


Automobiles—Misdemeanor.—1. Misdemeanor created by autobus 


legislation held within statute specifying punishment for misdemeanors 
generally. 2. Township recorder held without jurisdiction to try alleged 
violation constituting misdemeanor under autobus legislation (2 Comp. 
St. 1910, p. 1812, § 218; Comp. St. Supp. §§ 216—19a, 216—19b, *136— 
4000A (2), *136—4000A(5).—Bopp v. Murphy, N. J. Sup. Ct. Per 
Curiam. (168 Atl. Rep. 129; 11 N. J. Misc. Rep. 747). 








MISCELLANY 
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SOME STATE NOTES 


By an election held in Asbury 
Park on October toth the voters 
turned down the Commission form 
of government under which it has 
been operating, and by a large ma- 
jority voted for the Manager plan. 
Under this plan the city was to 
elect five Councilmen on November 
7, they to select a City Manager. 

Dr. Isaac Barber, of Phillipsburg, 
died at his home there on Septem- 
ber 30th, after a long illness, aged 
79 years. He was a member of 
the New Jersey Senate 1897-1899, 
and also a former member of the 
State Board of Taxes and Assess- 
ment. Present State Senator Thomas 
Barber is a brother. Isaac practised 
in Phillipsburg about 50 years, and 
left a wife surviving. 

Mr. Frederic C. Pitney, a son of 
former Hon. Henry C. Pitney of 
Morristown, died there on October 
11th aged 64 years. He was gradu- 
ated as a civil engineer from Prince- 
ton University in 1890 and soon 
after became Treasurer of the Mor- 
ris Aqueduct. In this position he 
continued until the Aqueduct prop- 
erties were acquired by Morristown 
in 1923. He also had served as Con- 
sulting Engineer for many New 
Jersey municipalities. For the past 
twelve years, Mr. Pitney had been 
Secretary of the Marcus L. Ward 
Home in Maplewood. His widow, 
Mrs. Elizabeth Chadwell Pitney ; 
three daughters, Elizabeth, Emily 
and Sally Pitney, and a son, Henry 
C. Pitney 3d, survive. 

The Monmouth County Bar As- 
sociation met at its Fall meeting in 
the Berkeley-Carteret Hotel, As- 
bury Park on October 27th, with 
a large attendance of Judges from 
that county and Ocean. 


BROKERS’ COMMISSIONS 


Editor of The Journal. 

Sir: There are many landlords 
and real estate owners who do not 
fully understand the matter of com- 
missions to be paid for leases or 
sales. 

There is no question whatsoever 
as to the law governing licensed 
brokers and salesmen (Laws of 
1921, Chapter 141), but in the 
case of Wensley v. Godby (N. J. 
Law IOI, page 325, sustained in 
Waring v. Jobs, N. J. Law 104, 
page 158), the Court held that this 
Act did not apply to a single trans- 
action in which one not engaged in 
the business is specially employed 
to act for another either in selling 
or renting a house for the owner, 
or for acting in like manner for the 
purchaser or tenant. 

By virtue of this decision the 
licensed broker soon found his busi- 
ness being taken from him by in- 
dividuals who paid no fee to the 
State and who collected their com- 
missions without restraint. 

To meet this situation an Amend- 
ment was passed in 1931 (see Laws 
of 1931, page 720), which added 
to the existing statute the words, 
“Any single act, transaction or sale 
shall constitute engaging in business 
within the meaning of this Act.” 
This amended statute was con- 
strued by the Court in the case of 
Kenny v. Paterson Milk & Cream 
Company, reported in 157 Atlantic, 
page 890, by the Circuit Court of 
Passaic County, where the Court 
held: “It is true that prior to the 
enactment of the 1931 Amendment 
the Supreme Court of New Jersey 
held that ‘a single isolated transac- 
tion did not come within the pur- 
view of the statute, but that as the 
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law now stands a single sale is un- 
lawful,” citing both New York and 
California cases in its analysis. 
This does not prevent the owner 
from selling or leasing his property 
himself, but, if he employs an agent 
to do so, he must secure a licensed 
broker. W. M. S. 





HUMORS OF THE LAW 


Exasperated Lawyer Cross-ex- 
amining a Farmer: “Now don't 
quibble. Do you understand a simple 
problem or not?” 

Witness: “I do.” 

Lawyer: “Then tell the Court 
this—if 15 men ploughed a field in 
five hours, how long will 30 men 
take to plough the same field ?” 

Witness: “They couldn’t do it.” 

Lawyer: “Why not?” 

Witness: “Because the 15 men 
have already ploughed it!” 


“When did the robbery occur?” 
the cross-examining lawyer asked 
the witness. 

“I think 
on the stand. 

“We don’t care what you think, 
we want to know what you know,” 
snapped the lawyer. 

“Well, I may as well not testify 
then,” said the witness quietly, “I 
can’t talk without thinking. I’m no 
lawyer.” 


” began the man 





OBITUARY 


Mr. JaMes A. RoMEYN 


Mr. James Augustus Romeyn, of 
Hackensack, N. J., died at his home 
there, 402 Park St., on October 7th 


last, aged 80 years. He was the 
son of Rev. Theodore R. Romeyn, 
former Reformed (Dutch) pastor 
in the same place and Amelia E. 
Letson and was born in Blawen- 
burg, N. J., May 14, 1853. 

Mr. Romeyn attended school at 
Hackensack and at Lawrenceville. 
He was graduated from Rutgers 
College in 1876. He studied law in 
the offices of Bedle, Muirheid & 
McGee in Jersey City and was stu- 
dent at Columbia Law School. 
He was admitted to the New Jersey 
Bar as attorney at the June Term, 
1879. Until 1890 he practised law 
in Jersey City, part of the time in 
partnership with John Griffis. From 
1894 until 1901 he was Editor of 
the “Bergen Evening Record,” then 
known as the “Evening Record” 
and “Bergen County Herald.” He 
later left the newspaper business to 
become a real estate and insurance 
broker His office was at 195 Main 
street, Hackensack. 

Mr. Romeyn was a member of 
the Board of Health for eight years ; 
from 1888 to 1895 served as Treas- 
urer of Hackensack Hospital and 
was a member of Pioneer Lodge 
No. 70, F. and A. M., Holland 
Society of New York, Hackensack 
Rotary Club, New Jersey Bar As- 
sociation, First Reformed Church 
and Hackensack Real Estate Board, 
of which he was at one time Presi- 
dent. He married twice; (first), 
June 3, 1884, Flora M. Cochran; 
and, second, Nov. 14, 1894, Susan 
B. Conover. He left a daughter, 
Mrs. Katherine R. Van Ost, of 
Hackensack. 
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